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This article argues that, despite concerns about the adequacy and other implementation-
related challenges, the COVID-19 social relief measures that were put in place by the 
government, and the court’s jurisprudence in the Scalabrini matter, were progressive and 
reflected the country’s caring constitutional values. It is further argued that the reasoning 
of the High Court in the Scalabrini matter is generally consistent with the jurisprudence of 
South Africa’s apex court and that it precipitated an amendment to section 13 of the Social 
Assistance Act which has removed nationality as a central consideration in future disaster 
relief efforts by the government.

Keywords: COVID-19 pandemic; poverty; social relief; asylum seekers; special permit holders; 
Scalabrini case; South Africa

1  INTRODUCTION

The year 2020 will be remembered by many across the globe for the severe disruption of socio-
economic life and deaths of loved ones resulting from COVID-19 (coronavirus). The coronavirus 
that broke out in Wuhan (China) in late December 2019 was declared by the Director of the 
World Health Organisation (WHO), Dr Tedros Ghebreyesus, as a global pandemic on 11 March 
2020. In his media briefing, Ghebreyesus called on countries to take “urgent and aggressive 
action” in order to curb the alarming levels of infections and deaths.1 He advised that, in order 
for countries to change the course of the pandemic, they should “detect, test, treat, isolate, 
trace and mobilise their people in the response” and adopt a “whole-of-government, whole-of-
society approach built around a comprehensive strategy to prevent infections, save lives and 
minimize impact”. He urged all countries to “strike a fine balance between protecting health, 
minimizing economic and social disruption, and respecting human rights”.2

In response to the call from the Director of the WHO, many countries across the world imposed 
different degrees of lockdown measures that severely disrupted socio-economic activities and 
livelihoods. In addition, many countries introduced different fiscal measures to cushion the 
economic impact of the COVID-19 pandemic on their citizens who were living in poverty 
or pushed into hardship as a result of widespread lockdown measures.3 Fiscal measures 
implemented by some countries included temporary income support to poor households;  
increased access to childcare and basic social security benefits; payment of wage subsidies; 
direct financial support to independent workers; food parcels for those in need; and deferral 
payment of taxes and municipal utility bills.4 The need for this type of support was also justified 
on the assumption that, during such a pandemic, those living in poverty suffer higher rates of 
transmission and mortality.5 
As it will become clear from the discussion in part 3 below, like many other countries, South 

1 This article was finalised for publication in 30 November 2021 and reflects developments up to this date. The 
National State of Disaster in response to the COVID-19 pandemic was terminated by the President of the 
the Republic of South Africa on 4 April 2022. Ghebreyesus “WHO Director-General’s Opening Remarks at 
the Media Briefing on COVID-19” (11 March 2020) https://www.who.int/director-general/speeches/detail/
who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---11-march-2020 (accessed 
7-01-2021).

2 Ibid.
3 See International Monetary Fund “Policies to Support People during the COVID-19 Pandemic” in Fiscal 

Monitor: Policies to Support People During the COVID-19 Pandemic (2020) 1−24; Durojaye “Report of the 
UN Special Rapporteur on the Right to the Highest Attainable Standard of Health: Commentary on COVID 
19” 2021 ESR Review 31.

4 IMF “Policies to Support People during the COVID-19 Pandemic” 1–24.
5 Improvement Service “Poverty, Inequality and COVID-19: A Brief Summary of Some Issues and Potential 

Impact on those Living in Socio-economic Disadvantage” https://www.improvementservice.org.uk/__data/
assets/pdf_file/0013/16402/Poverty-inequality-and-COVID19-briefing.pdf (accessed 8-01-2021).
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Africa responded to the COVID-19 pandemic by initially imposing a strict lockdown and 
subsequently implementing different restrictions and fiscal relief measures in line with relevant 
legislation. The implementation of these measures precipitated litigation resulting in some court 
judgments against the government.6 This article appraises the social relief measures adopted by 
the South African government to alleviate hardship on the poor during the ongoing COVID-19 
pandemic and the resultant litigation in Scalabrini Centre of Cape Town and Another v Minister 
of Social Development and Others (22808/2020) [2020] ZAGPPHC 308 (18 June 2020). This 
article argues that, despite concerns about the adequacy and other implementation-related 
challenges, the COVID-19 social relief measures put in place by the government of South 
Africa and the court’s jurisprudence in the Scalabrini matter are progressive and reflect the 
country’s caring constitutional values. 
In order to achieve the above objective, the remainder of this article is divided into four parts. The 
first part provides an overview of South Africa’s socio-economic and constitutional contexts. 
This will assist in laying the foundation for discussing the social relief measures adopted by 
the government and the approach adopted by the court in the Scalabrini matter. The second 
part provides a synopsis of the COVID-19 social relief measures adopted and implemented by 
the government. The third part provides an overview of the Scalabrini case, focusing on the 
facts, decision, and reasons for the decision to show how the outcome further enhanced the 
government’s social relief response. The fourth part of the article appraises the government’s 
social relief measures and the contribution of the court’s judgment in the Scalabrini case against 
the backdrop of the right to social assistance and values in the Constitution of the Republic of 
South Africa, 1996. The article ends with a conclusion.

2  SOUTH AFRICA’S SOCIO-ECONOMIC AND CONSTITUTIONAL CONTEXT

2 1  Socio-economic Context

South Africa is an upper-middle-income country with a population of about 59 million.7 Studies 
estimate that of this number, about 3.9 million are migrants with about 260 000 refugees and 
asylum seekers from especially African countries.8 Most African immigrants to South Africa 
are lured by the prospects of a better life while some are genuine refugees fleeing away from 
civil wars and political persecution.9 Asylum seekers and refugees are very vulnerable and often 
occupy the lowest economic level in South African society.10 Often, because they leave their 
home countries in a haste, they find themselves precariously in South Africa without family 
or friends, and without resources to cater to their basic needs.11 Xenophobia, institutional and 

6 See for example: De Beer and Others v Minister of Cooperative Governance and Traditional Affairs 
(21542/2020) [2020] ZAGPPHC 184 (2 June 2020); Scalabrini Centre of Cape Town and Another v Minister 
of Social Development and Others (22808/2020) [2020] ZAGPPHC 308 (18 June 2020) (the Scalabrini 
case).

7 UNDP South Africa COVID-19 Rapid Emergency Needs Assessment for the Most Vulnerable Groups: 2020 
Report (2020) 1.

8 Ibid at 11.
9 Fuo “Nativism in South African Municipal Indigent Policies through a Human Rights Lens” 2020 Law, 

Democracy and Development 271 at 272; Kondo “Providing for the Unwanted in a Time of Crises: the 
Socio-economic Rights of Migrant Workers in South Africa” in Mavedzenge (ed) Covid-19 Pandemic and 
Socio-economic Rights in Selected East and Southern African Countries (2020) 6–30 at 8.  

10 Union of Refugee Women and Others v Director, Private Security Industry Regulatory Authority 2007 (4) SA 
395 (CC) para 143.

11 Union of Refugee Women and Others para 101.
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structural barriers often increase their vulnerability.12 
South Africa is considered one of the most unequal societies in the world with high levels of 
poverty and unemployment. In 2020, prior to the COVID-19 pandemic, it was estimated that 
30.9 million people in South Africa (55 per cent) lived in poverty (earning less than R1227 per 
month) and that 29 per cent of the population (6.9 million) was unemployed.13 Statistics South 
Africa estimates that the bottom 60 per cent of households in the country rely more on State-
funded social grants than on income from the labour market.14 Statistics South Africa reports 
that, as a result of lockdown measures and different restrictions imposed by the government 
in 2020, formal sector jobs decreased by 616 000 in the third quarter of 2020, year on year.15 
Those in the informal sector were not spared. Research in 2020 suggests that 740 616 informal 
workers were at risk of falling below the upper poverty line of R1227 per month as a result of 
the impact of the pandemic.16 In 2021, the official unemployment rate jumped from 29 per cent 
to 32,6 per cent. The unemployment rate is about 46,3 per cent among young people between 
the age of 15 and 34 years, suggesting that almost one in every two people in the labour force 
did not have a job in the first quarter of 2021.17

Chronic hunger remains a reality for millions in the country. Even though South Africa is food-
secure with acceptable calories to feed its people, research suggests that, in 2020, about 6.8 
million people in the country faced chronic hunger and malnutrition.18 This vulnerability is 
exacerbated by increases in the cost of a household food basket.19 For example, between March 
and May 2020, the cost of a household food basket increased by 7.8 percent (R250). This 
change meant that families living on low incomes spent about 30 per cent (R974) more on food 
in May than they did in March 2020.20 
In addition to the above challenges, thousands of households remain without access to potable 
water, sanitation, and electricity. The government estimates that about: 10 per cent of households 
in South Africa do not have access to tap water; 17 per cent of households do not have access 
to basic sanitation facilities (pit latrines); and 15 per cent of households are not connected to 
the main electricity supply.21 These figures show that the quality of life of millions of people in 
the country continues to be impacted negatively due to a lack of access to basic services.22 This 

12 Union of Refugee Women and Others para 123, 140–141. Fuo 2020 LDD 274–276. In Scalabrini Centre, 
Cape Town v The Minister of Home Affairs (1107/2016) [2017] ZASCA 126 (29 September 2017), although 
the Supreme Court of Appeal found that the decision of the Department of Home Affairs (DHA) to close the 
Cape Town Refugee Reception Office (CTRRO) was irrational and unlawful and ordered the Department 
to reopen and maintain a fully functional office by 31 March 2018, the Centre has not yet been reopened. 
This delay increases the vulnerability of asylum seekers that depended on the CTRRO because without 
documentation, they are subject to arrest and deportation. See: https://www.groundup.org.za/article/nine-
years-later-stlll-no-sign-dedicated-refugee-reception-office-cape-town/ (accessed 27-11-2021).

13 UNDP Report (2020) 6.
14 Stats SA “How Unequal is South Africa?” http://www.statssa.gov.za/?p=12930 (accessed 4-02-2021).
15 Stats SA “Jobs in the SA Formal Sector up in the 3rd Quarter of 2020” http://www.statssa.gov.za/?p=13890 

(accessed 11-01-2021).
16 UNDP Report (2020) 52.
17 Stats SA “Youth Still Find it Difficult to Secure Jobs in South Africa” http://www.statssa.gov.za/?p=14415 

(accessed 27-11-2021).
18 Nkrumah “We’ll Fight this Little Struggle’: Alleviating Hunger in South Africa” 2020 De Jure 194 at 194. 

See also: Macharia “Webinar: Student Hunger and COVID-19: Stakeholders Roles in Realising the Right to 
Food of Vulnerable Groups (1 October 2020)” 2021ESR Review 28–30.

19 UNDP Report (2020) 3 and 6.
20 UNDP Report (2020) 3 and 6.
21 Department of Cooperative Governance 2018/19 Annual Report (2019) 28.
22 National Planning Commission National Development Plan: Vision for 2030 (2011) 1–3 (hereafter National 

Development Plan (2011)).
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significantly affects, for example, their ability to maintain basic hygiene precautions required to 
guard against COVID-19 infections such as the regular washing of hands.
The above paragraphs present the socio-economic context within which the government’s social 
relief response to the COVID-19 pandemic should be understood and assessed. Given estimates 
that it may take at least five years for the economy to return to the pre-pandemic levels,23 the 
bleak picture painted above may not change soon. The socio-economic challenges confronting 
the country are enormous. Apart from the moral duty borne from a state-citizen social contract 
that requires the government to address the above challenges,24 the Constitution of the Republic 
of South Africa, 1996 (hereafter, the Constitution) imposes a justiciable obligation on the State 
to realise socio-economic rights that directly speak to the basic needs of the poor. 

2 2  Constitutional Context

The Constitution recognises the injustices of the country’s history and is committed to correcting 
the mistakes of the past and establishing a society based on values such as social justice, human 
dignity, and equality.25 This commitment requires the government to, inter alia, work towards 
eradicating extreme poverty and inequalities in access to basic needs thereby ensuring that 
impoverished people have the material resources that can enable them to interact with others in 
socio-political life as true equals.26 Besides the values expressly affirmed in the Constitution, 
Ubuntu has been identified as an implied constitutional value that should guide the interaction 
between government and the governed in South Africa.27 Ubuntu translates to humanness, 
respect, compassion, and human dignity and stresses the importance of group solidarity in 
survival issues that are important to the existence of a community.28 Ubuntu highlights that 
government must care for the people and treat them as human beings, entitled to unconditional 
respect and dignity.29 This signifies a radical departure from the country’s history where the 
government was preoccupied with meeting the needs of a racial minority. In the context of the 
COVID-19 pandemic, Kondo argues that Ubuntu provides the moral anchor for government 
to assist all vulnerable people during the pandemic.30 This is because, despite the lack of a 
universally accepted definition, Ubuntu generally signifies “humanness and good treatment of 
others”.31From this perspective, he argues that government’s response should be informed by 
the fact that the COVID-19 “crisis is a pandemic of a global scale which knows no race, gender, 
class, boundary or nationality”.32 
Besides the above values, an important feature of post-apartheid constitutional transformation is 

23 UNDP South Africa COVID-19 in South Africa: Socio-Economic Impact Assessment (2020) 15.
24 See Bilchitz “Citizenship and Community: Exploring the Right to Receive Basic Municipal Services in 

Joseph” 2010 Constitutional Court Review 45 at 59–67.
25 See Preamble to the Constitution of the Republic of South Africa, 1996; Klare “Legal Culture and 

Transformative Constitutionalism” 1998 South African Journal on Human Rights 146 at 153; Stewart “The 
Politics of Poverty: Do Socio-economic Rights become Real Only when Enforced by Courts” 2011 Diritto 
Pubblico Comparato ed Europeo 1510 at 1513. 

26 Fuo “Local Government Indigent Policies in the Pursuit of Social Justice in South Africa through the Lenses 
of Fraser” 2014 Stellenbosch Law Review 187 at 188.

27 See Bilchitz 2010 CCR 59–67; City of Johannesburg v Rand Properties (Pty) Ltd [2006] 2 All SA 240 (W), 
paras 63−64.

28 Mabogo “South Africa under and after Apartheid” in Wiredu (ed) A Companion to African Philosophy (2004) 
149 at 156−57. See S v Makwanyane and Another 1995 (6) BCLR 665 (CC), para 308.

29 Bilchitz 2010 CCR 24 at 62; City of Johannesburg v Rand Properties (Pty) Ltd [2006] 2 All SA 240 (W) 
paras 63−64.

30 Kondo “Providing for the Unwanted in a Time of Crises” (2020) 12–15.
31 Ibid.
32 Kondo “Providing for the Unwanted in a Time of Crises” (2020) 13.
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the inclusion of a variety of justiciable rights in Chapter 2 of the Constitution – the Bill of Rights. 
All rights in the Constitution are interrelated, interdependent, and mutually reinforcing.33 They 
serve as a vehicle that should be used to breathe life into the country’s constitutional values. 
Although all of the rights guaranteed in the Constitution are relevant in making these values 
a lived reality, constitutional socio-economic rights are particularly considered an important 
mechanism for securing a basic quality of life for impoverished people and ensuring that their 
basic needs are met.34 Although there are several socio-economic rights guaranteed in the Bill 
of Rights,35 the discussion here focuses on the right to social assistance36 because the social 
relief measures implemented by the government in response to the COVID-19 pandemic were 
aimed at further giving effect to the right to social assistance.37 
Section 27(1)(c) of the Constitution guarantees everyone the right to have access to social 
security, including, if they are unable to support themselves and their dependants appropriate 
social assistance. On the other hand, section 27(2) of the Constitution provides that the State 
must take reasonable legislative and other measures, within its available resources, to achieve 
the progressive realisation of each of the rights guaranteed in section 27(1). The social security 
system in South Africa consists of social insurance and social assistance.38 In the context of this 
article, the focus is on the social assistance system which consists of means-tested grants paid 
by the State to designated groups.39

It is important to note that the right to social security and social assistance, like other socio-
economic rights, is framed as an “access” right and this has profound implications on what is 
expected of the State.40 In the landmark case of Government of the Republic of South Africa 
and Others v Grootboom and Others,41 the Constitutional Court stressed that the textual setting 
of “access” rights indicates that the obligation of government is to create a conducive (legal, 
socio-economic and political) environment so that individuals can provide for themselves social 
security.42 This also means that the government should examine legal, administrative, operational 
and financial obstacles and where possible, remove them promptly so that individuals can access 
social security on their own.43 However, the Court has indicated that, after creating a favourable 
environment, the government must prioritise and satisfy the basic needs of impoverished and 
vulnerable individuals who cannot cater to their needs.44 This can be done by providing social 
assistance to the poor. The Court asserted that the “poor are particularly vulnerable and their 
needs require special attention”.45 From this explanation of the Court, it appears that except 
33 Government of the Republic of South Africa and Others v Grootboom and Others 2000 (11) BCLR 1169 

(CC), para 83.
34 Du Plessis “South Africa’s Constitutional Environmental Right (Generously) Interpreted: What is in it for 

Poverty?” 2011South African Journal on Human Rights 279 at 282.
35 See for example: s 24 of the Constitution which guarantees everyone the right to an environment not harmful 

to health or well-being; s 25(5) of the Constitution which guarantees citizens the right of access to land; s 26 
of the Constitution which guarantees everyone the right of access to adequate housing and the right not to be 
arbitrarily evicted from their homes; s 29 which guarantees everyone the right to education; and s 35(1)(e) 
which guarantees detained persons and prisoners basic socio-economic rights.

36 See ss 27(1)(c) and 27(2) of the Constitution.
37 This will become evident from the discussion in Part 3 below.
38 See: Kaseke “The Role of Social Security in South Africa’ 2010 International Social Work 159–168 at 

160–162.
39 Ibid, 160–162.
40 See Liebenberg Socio-economic Rights: Adjudicating Under a Transformative Constitution (2010) 80.
41 2000 (11) BCLR 1169 (4 October 2000).
42 Grootboom, paras 35–38.
43 Grootboom, para 45.
44 Grootboom, para 36.
45 Grootboom, para 36.
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for those in desperate need, the majority of South Africans cannot request the government 
to provide them with a basic income grant on the basis of the promise in section 27(1)(c) of 
the Constitution.46 All that is generally required of the government is to adopt and implement 
legislation, plans and policies that will make it easier for individuals to be able to personally 
access social security. This interpretation is further supported by the limitations imposed by 
section 27(2) of the Constitution to the effect that the “state must take reasonable legislative 
and other measures, within its available resources, to achieve the progressive realisation of each 
of these rights”.47 However, the obligation to progressively realise the right to social security 
and social assistance requires that the government should move “expeditiously and effectively” 
towards meeting the overall objectives of the right and must ensure that they take steps to 
satisfy the basic needs of those in urgent need.48 In this regard, any deliberate retrogressive 
measures in the realisation of the right would require the most careful consideration and must 
be fully justified by the government to communities, taking into consideration, inter alia, the 
extent to which available resources were used to the maximum.49

In the ground-breaking case of Khosa v Minister of Social Development, Mahlaule v Minister 
of Social Development (Khosa case),50 the Court drew attention to the different formulation 
of the rights in sections 26 and 27 of the Constitution as rights guaranteeing socio-economic 
entitlements to “everyone” in South Africa as opposed to the constitutional right of access 
to land which expressly limits the government’s obligation specifically to “citizens”.51 Based 
on a purposive approach to the interpretation of rights, the Court reasoned that because the 
Constitution expressly provides that the Bill of Rights enshrines the rights of “all people 
in our country”, and in the absence of any indication that the section 27(1)(c) right is to be 
restricted to citizens as in other provisions in the Bill of Rights, the word “everyone” in this 
section cannot be construed as referring only to “citizens”.52 The Court held that “foreigners” 
permanently resident in South Africa have the right to receive social assistance grants from the 
State, like South African citizens, in terms of the framing of the right to social assistance in 
section 27(1)(c) of the Constitution.53 The majority of the Court observed that “equality is also 
a foundational value of the Constitution and informs constitutional adjudication in the same 
way as life and dignity do”. Equality in respect of access to socio-economic rights is implicit 
in reference to “everyone” being entitled to have access to such rights in section 27. The Court 
asserted that “those who are unable to survive without social assistance are equally desperate 
and equally in need of such assistance”.54 In effect, the jurisprudence from this judgment meant 
that citizens and permanent residents have the same socio-economic entitlements flowing from 
constitutional socio-economic rights. Despite the purposive (and generous) approach to the 
interpretation adopted by the Court, it held that where there are rational and legitimate reasons, 
the government can decide to limit access to social rights to other categories of foreigners with a 
tenuous link to the country, such as those with temporary residence permits.55 This reasoning of 
the Court seems to be in conflict with its own norm that any programme adopted to give effect 
to socio-economic rights will not meet the reasonableness standard if it ignores the needs of 
46 See Liebenberg Socio-Economic Rights151.
47 Grootboom, paras 45 and 95; Minister of Health and Others v Treatment Action Campaign and Others (No 

2) 2002 (5) SA 721 (CC), paras 32 and 35−36. See Liebenberg Socio-Economic Rights187−89.
48 See Liebenberg Socio-Economic Rights 187−89.
49 See Liebenberg Socio-Economic Rights 188−89.
50 2004 (6) BCLR 569 (CC) (hereafter the Khosa case).
51 Khosa, para 46.
52 Khosa, para 47.
53 Khosa, paras 80−85. 
54 Khosa, para 42.
55 Khosa, para 59. 
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those in desperation.56 This norm of the Court could suggest that all foreigners in South Africa 
who are exposed to desperate situations should receive assistance from the State and that the 
nature of their benefits can be limited by the resources available to the State.57 Any limitation 
should not violate the right to equality (section 9 of the Constitution) and must be consistent 
with the constitutional limitation of rights (sections 26(2), 27(2) and 36 of the Constitution).58

2 3  Legislative and Policy Context

As is evident from the discussion above, the constitutional right to social security and social 
assistance must be given concrete effect through legislation and executive policies. The 
government has met this obligation through the adoption and implementation of several legislation 
and policies. However, in the context of this article, the Social Assistance Act 13 of 2004 is the 
most important piece of legislation because it directly gives effect to the constitutional right of 
access to social assistance for those who are unable to support themselves and their dependants. 
In addition, as it will become evident from the discussion in part 3 below, the welfare measures 
implemented by the government to cushion the impact of the COVID-19 pandemic on the 
poor hinges on this legislation. The Social Assistance Act provides for the administration and 
payment of social assistance grants and determines the qualification requirements in respect of 
social grants. Table 1 below depicts the different types of grants that were payable before the 
government introduced changes in response to the COVID 19 pandemic, the specific eligibility 
criteria, and the amounts that were payable in 2020. While the eligibility criteria are provided 
for in the Social Assistance Act, the amounts payable are adjusted annually after consultation 
between the Minister of Finance and the Minister of Social Development.59 

56 Fuo 2020 LDD 306−07; Grootboom case paras 35−36.
57 See Botha “The Rights of Foreigners: Dignity, Citizenship and the Right to have Rights” 2013 South African 

Law Journal 837 at 859; Jansen van Rensburg “The Khosa Case – Opening the Door for the Inclusion of all 
Children in the Child Support Grant?” 2005Southern African Public Law 102 at 102−27.

58 See Moise v Greater Germiston Transitional Local Council 2001 (8) BCLR 765 (CC) paras 17−19.
59 See s 4 of the Social Assistance Act.
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Table 1: State sponsored social assistance grants

Types of grants 
payable

Eligibility requirements per grant Amounts payable 
per month

Child support grant Person must be the primary caregiver of the child; or a child who 
heads a child-headed household in terms of legislation.60

R445-00

Care dependency 
grant

A person who is a parent, primary caregiver, or foster parent 
of a child who requires and receives permanent care or support 
services due to his or her physical or mental disability.

Grant not payable if the child is cared for on a 24-hour basis for 
a period exceeding six months in an institution that is funded by 
the State.61

R1860-00

Foster child grant Payable to a foster parent for as long as the foster child needs such 
care and he or she satisfies the requirements of the Children’s Act 
38 of 2005.62

R1040-00

Disability grant Payable to any person between the ages of 18–59; and who is, 
owing to a physical or mental disability, unfit to obtain by virtue 
of any service, employment, or profession the means needed to 
enable him or her to provide for his or her maintenance.63

R1860-00

Age grant Payable to men and women that have attained the age of 60 years.64 R1860-00
War veteran’s grant Payable to a defined war veteran who has attained the age of 60 

years; or owing to a physical or mental disability, is unable to 
provide or maintain themselves.65

R1880 

Grant-in-aid Payable to a person who is in such a physical or mental condition 
that he or she requires regular attendance by another person.66

R440-00

In addition to the grant-specific criteria outlined above, the general eligibility requirements for 
social assistance are outlined in section 5 of the Social Assistance Act. In addition to meeting 
the prescribed means tests, a person qualifies for appropriate social assistance if he or she 
“is a South African citizen or is a member of a group or categories of persons prescribed by 
the Minister”. It is important to note that, on the basis of the Khosa case,67 foreigners with a 
permanent residence status who meet the eligibility requirements for any of the grants listed in 
Table 1 above can apply for such a grant. In addition, refugees who have been granted formal 
status in South Africa also qualify for social grants if they meet the grant-specific requirements. 
This is informed by the fact that in terms of section 27 of the Refugees Act 130 of 1998, 
officially recognised refugees have the same socio-economic rights and welfare entitlements as 
South African citizens. This is also in line with the country’s international and African regional 

60 See s 6 of the Social Assistance Act.
61 See s 7 of the Social Assistance Act. The annual amounts are announced by the Minister of Finance during 

his/her budget speech. For 2020 amounts, see: “Minister Lindiwe Zulu Welcomes Increase in Social Grants” 
https://www.gov.za/speeches/increase-social-grants-27-feb-2020-0000 (accessed 27-11-2021).

62 See s 8 of the Social Assistance Act.
63 See s 9 of the Social Assistance Act.
64 See s 10 of the Social Assistance Act.
65 See s 11 of the Social Assistance Act.
66 See s 12 of the Social Assistance Act.
67 Khosa v Minister of Social Development, Mahlaule v Minister of Social Development 2004 (6) BCLR 569 

(CC).
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refugee law duties.68

In terms of the Social Assistance Act, there is no specific social grant payable to healthy, able-
bodied South Africans from the age of 18 to 59 even if they are living in poverty. This is so despite 
calls on the government to implement a universal basic income grant for all South Africans.69 
However, poor households are generally entitled to indigent assistance from municipalities in the 
form of free basic services in terms of the National Framework for Municipal Indigent Policies 
of 2006 (NIP).70 The NIP provides a social safety net for people living in poverty by guaranteeing 
defined minimum levels of free basic services such as water, electricity, sanitation, and waste 
removal services that should be provided to such households every month.71 Municipalities that 
have the resources are at liberty to provide beyond the national minimum thresholds. In the 
areas of water and electricity, this includes the provision of 50 kWh of electricity per household 
per month; and 6 000 litres of potable water per household per month or 25 litres of potable 
water per person per day. 
The Minister of Social Development enjoys significant discretionary powers under the Social 
Assistance Act. The Minister may prescribe additional requirements or conditions in respect 
of income thresholds; means testing; and age limits, for example. The Minister can prescribe 
additional (top-up) payments linked to a social grant on the basis of need as distinguished from 
other beneficiaries of social grants.72 In terms of section 13 of the Act, the Minister may provide 
social relief of distress for a person who qualifies for such relief as may be prescribed. Although 
the social relief of distress grant was payable before the COVID-19 pandemic, it was never on 
a large scale. As already indicated above, the Minister may prescribe categories of non-citizens 
who can be eligible for a social grant. As it will become evident from the discussion below, 
most of the social relief measures adopted and implemented by the government in response to 
the COVID-19 pandemic are informed by the duties emanating from the Social Assistance Act. 
The National Development Plan (NDP),73 is the main developmental long-term strategy of 
the government. It is an aspirational policy document with the main objectives of eliminating 
poverty and reducing inequalities in access to social security by 2030.74 The NDP expresses 
the government’s commitment to expanding the provision of social welfare measures to South 
Africans living in poverty by 2030.75

Despite the above legislative and policy commitments, and as already indicated in the socio-
economic context above, millions of South Africans remain in poverty, and the level of 
desperation is exacerbated by the economic impact of the COVID-19 pandemic. Looking at the 
current economic reality, there is a strong possibility that the main objectives of the NDP will 
not be realised by 2030. 
The discussion in part 3 below specifically paints a picture of the additional welfare measures 
that the national government adopted to cushion the effects of the pandemic on the poor.

68 Fuo 2020 LDD 301.
69 Marais “The Crisis of Waged Work and the Option of a Universal Basic Income Grant for South Africa” 2020 

Globalizations 352 at 352−379; Maki “Addressing Poverty in South Africa: An Investigation of the Basic 
Income Grant” (Master’s dissertation, University of Pretoria, 2010).

70 See Department of Local Government National Framework for Municipal Indigent Policies (2006, the 
Department).

71 Id at 8. For a detailed discussion on the range and levels of free basic services guaranteed in the NIP, see Fuo 
2014 Stell LR 194−199; Fuo 2020 LDD 286−291.

72 Section 12A of the Social Assistance Act.
73 National Development Plan (2011) 326−28.
74 Ibid 3.
75 Ibid 357.
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3  SOCIAL RELIEF MEASURES IN SOUTH AFRICA’S COVID-19 RESPONSE

In order to enable South Africa to prepare for the impact of the COVID-19 pandemic, President 
Cyril Ramaphosa declared a National State of Disaster in terms of section 26(2) of the Disaster 
Management Act 57 of 2002 (DMA) on 15 March 2020 and announced a “hard lockdown” 
of the country. The main aim of the hard lockdown was to intensify the health interventions 
required to contain and delay the spread of the virus and to save lives. The hard lockdown 
started on 26 March and ended on 30 April. During that period, everyone was urged to stay at 
home and only the essential services sector was allowed to operate. When the hard lockdown 
ended, its devastating effect on the economy began to emerge.

It is important to note that in terms of section 26(2) of the DMA, once a national state of disaster 
has been declared, the national executive must deal with the disaster using existing legislation 
and contingency arrangements as augmented by regulations or directives as issued under 
section 27(2) of the DMA.76 On 15 March 2020, the Minister of Cooperative Government and 
Traditional Affairs (CoGTA) used her powers in section 27 of the DMA to declare a national 
state of disaster and to promulgate regulations to limit the spread of the pandemic.77 The 
Minister of CoGTA enjoys enormous discretionary powers under section 27(2) of the DMA78 
and, together with other ministers, governs the country through regulations. The government 
subsequently adopted five alert levels to calibrate its responses to the COVID-19 pandemic in 
the different sets of regulations that are published in the Government Gazette. Generally, the 
alert levels indicate the restrictions that can be expected of the government, but the restrictions 
can be adjusted as the executive deems fit. The alert levels, criteria and objectives for each level 
are summarised in Table 2 below.79 

76 Section 26(2)(b) of the DMA.
77 GN 313 in GG 43096 of 15 March 2020.
78 Section 27(2) of the DMA provides that: “(2) If a national state of disaster has been declared in terms 

of subsection (1), the Minister may, subject to subsection (3) and after consulting the responsible cabinet 
member, make regulations or issue directions or authorize the issue of directions concerning - (a) the release 
of any available resources of the national government, including stores, equipment vehicle and facilities; 
(b) the release of personnel of a national organ of state for the rendering of emergency services, (c) the 
implementation of all or any of the provision of a national disaster management plan that are applicable in 
the circumstances; (d) the evacuation to temporary shelters of all or part if the population from the disaster-
stricken or threatened area if such action is necessary for the preservation of life; (e) the regulation of traffic 
to, from or within the disaster stricken or threatened area,·(f) the regulation of the movement of persons 
and goods to, from or within the disaster-stricken or threatened area; (g) the control and occupancy of 
premises in the disaster-stricken or threatened area; (h) the provision, control or use of temporary emergency 
accommodation; (i) the suspension or limiting of the sale, dispensing or transportation of alcoholic 
beverages in the disaster-stricken or threatened area; (j) the maintenance or installation of temporary lines of 
communication to, from or within the disaster area; (k) the dissemination of information required for dealing 
with the disaster; (l) emergency procurement procedures; (m) the facilitation of response and post-disaster 
recovery and rehabilitation;(n) other steps that may be necessary to prevent an escalation of the disaster, or to 
alleviate, contain and minimize the effects of the disaster; or (o) steps to facilitate international assistance.”

79 Table 1 is based on information contained in GN 867 in GG 43599 of 7 August 2020.
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Table 2: Covid-19 Alert Levels

Alert 
levels

Criteria Objective

Level 1 Indicates a low Covid-19 spread with 
a high health system readiness

Resumption of most normal activity with 
precautions and health guidelines followed at all 
times.

Level 2 Indicates a moderate Covid-19 spread 
with a high health system readiness

Physical distancing and restrictions on leisure and 
social activities to prevent a resurgence of the virus

Level 3 Indicates a moderate Covid-19 
spread with a moderate health system 
readiness

Restrictions on many activities, including at 
workplaces and socially, to address a high risk of 
transmission

Level 4 Indicates a moderate to a high 
Covid-19 spread with a low to 
moderate health system readiness

Resumption of some activity subject to extreme 
precaution to limit community transmission and 
outbreaks.

Level 5 Indicates a high Covid-19 spread with 
a low health system readiness

Drastic measures to contain spread of the virus and 
save lives, including a hard lockdown.

The Ministerial Advisory Committee on COVID-19 advises the Minister of Health regarding 
which alert level should be declared nationally, provincially, in a metropolitan area or municipal 
district based on: the epidemiological trends of Covid-19 infections; the health system capacity 
in a specified area to respond to the disease burden; and any other factor that would influence 
the level of infection, hospitalisation, and mortality.80

It is important to note that the country has been placed under all the different alert levels since 
the inception of Covid-19.81 As already noted above, the hard lockdowns under Alert Levels 4 
and 5 had severe consequences on businesses and individuals. The UNDP posits that: “income 
loss to the workforce is estimated at R89 to R 96 billion during the 65 days of lockdown at 
levels 5 and 4. An estimated 2.6 million informal workers in micro and small enterprises were 
impacted in the same period, resulting in estimated loss of income between R 15.7 and R 17.0 
billion” in that sector.82 At the time of writing this article, the country was under adjusted Alert 
Level 1 which went into effect on 1 October 2021.83 In terms of the current regulations, almost 
all sectors of the economy have reopened. Generally, businesses are allowed to operate, subject 
to observance of health protocols and social distancing. Businesses must close at 23:00 and a 
night curfew is imposed from 00:00 to 04:00 during which time people are expected to remain 
in their places of residence.84  
The most important aspect of the government’s COVID-19 response for the purposes of this 
article is contained in the socio-economic relief measures that were announced by the President 
on 21 April 2020.85 The President announced a COVID-19 rescue package of R500 billion 
of which R50 billion was a social relief package dedicated to increasing and strengthening 
social assistance measures. In the words of the President, the measures were taken to “protect 

80 See Regulation 3 in GN 867 in GG 43599 of 7 August 2020.
81 See South African Government “About Alert System” (7 August 2020) https://www.gov.za/covid-19/about/

about-alert-system (accessed 12-01-2021).
82 UNDP Report (2020) 6.
83 See GN R959 in GG 45253 of 30 September 2021.
84 For details, see GN R960 in GG 45253 of 30 September 2021.
85 Ramaphosa “Additional Coronavirus COVID-19 Economic and Social Relief Measures” (21 April 2020) 

https://www.gov.za/speeches/president-cyril-ramaphosa-additional-coronavirus-covid-19-economic-and-
social-relief (accessed 12-01-2021). Due to its socio-economic rights lens of analysis, this article does not 
discuss the extent of economic support provided by the government to businesses during the COVID-19 
pandemic.
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livelihoods, to stave off hunger and destitution” and set the economy on the path of recovery. 
The social relief package was directed towards relieving the plight of those desperately affected 
by the virus. To this effect, the President announced that: child support grant beneficiaries will 
receive an extra R300 in May, and from June to October 2020, receive an additional R500 
each month; all other grant beneficiaries will receive an extra R250 per month from May to 
October 2020; and that a COVID-19 Social Relief of Distress (SRD) Grant of R350 will be 
paid from May to October to unemployed individuals who were not receiving any other form 
of social grant or Unemployment Insurance Fund payment.86 The President indicated that the 
requirements to access and apply for the SRD grant were to be published by the Department 
of Social Development. In addition, the President announced that in view of the government’s 
lack of food distribution capacity to meet the enormous needs that arose as a result of the 
pandemic, the South African Social Security Agency (SASSA) would implement technology-
based solutions to roll out food assistance through vouchers and cash transfers. 
In line with the DMA and section 13 of the Social Assistance Act, the Minister of Social 
Development issued directions for the payment of the SRD grant.87 Under those directions, 
only South African citizens, permanent residents and refugees registered with the Department 
of Home Affairs were eligible for the SRD grant. This meant that special permit holders and 
asylum seekers who held valid visas and permits, at the time the state of national disaster was 
declared, were excluded from benefiting through the COVID-19 SRD grant. As it will become 
evident from the discussion in part 4 below, in Scalabrini Centre of Cape Town and Another 
v Minister of Social Development and Others (22808/2020) [2020] ZAGPPHC 308 (18 June 
2020), the applicant successfully challenged certain provisions of the SRD grant regulation 
(Regulation Notice R517 of 9 May) as unconstitutional and invalid for excluding asylum 
seekers and special permit holders with a valid visa or permit from accessing the SRD grant. 
The initial exclusion of this category of foreigners from accessing the SRD grant was criticised 
as inhumane for failing to take into account their specific vulnerabilities and for being contrary 
to the spirit of Ubuntu.88  Although payment for this grant was meant to last until October 2020, 
it was first extended for three months until the end of January 2021 and on11 February 2021, 
further extended for three months until the end of April 2021.89 In August 2021, the grant was 
further extended to the end of March 2022.90  More than 6.5 million eligible beneficiaries have 
received the SRD grant per month totalling more than R16 billion.91 Unlike the SRD grant that 
has been extended, all the top-up amounts on social grants came to an end by the end of October 
2020. In November 2020, the social grant amounts reverted to the pre-COVID amounts.
The social relief measures described above further gave effect to the government’s obligations 
imposed by the right of access to social assistance guaranteed in section 27(1)(c) of the 
Constitution.

86 Ibid.
87 GN R517 in GG 43300 of 9 May 2020.
88 Kondo “Providing for the Unwanted in a Time of Crises” (2020) 6–30; Makumbang et al “Unspoken 

Inequality: how Covid-19 has Exacerbated Existing Vulnerabilities of Asylum-seekers, Refugees, and 
Undocumented Migrants in South Africa” 2020 International Journal of Equity in Health 1–7.

89 Zulu “Social Relief Measures to Mitigate Coronavirus Covid-19 Pandemic – Statement by the Minister of 
Social Development, Ms Lindiwe Zulu, MP on the Occasion of the Media Briefing Session on Social Relief 
Measures to Mitigate Covid-19 Pandemic” (11 December 2020) https://www.gov.za/speeches/minister-
lindiwe-zulu-social-relief-measures-mitigate-coronavirus-covid-19-pandemic-11-dec (accessed 15-02-
2021).

90 GN 710 in GG 44950 of 10 August 2021.
91  Zulu “Social Relief Measures to Mitigate Coronavirus Covid-19 Pandemic”.
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4  THE SCALABRINI CASE

4 1  Facts and Issues in Dispute

As indicated in part 3 above, the Minister of Social Development issued directions for the 
payment of the SRD grant in May 2020.92 Clause 6(viii)(cc) of Regulation Notice R517 provided 
that the SRD grant of R350 may be provided for the defined period to distressed individuals 
who are: “(i) South African Citizens, Permanent Residents or Refugees registered on the Home 
Affairs database; (ii) currently residing within the borders of the Republic of South Africa; (iii) 
above the age of 18; (iv) unemployed; (v) not receiving any form of income; (vi) not receiving 
any social grant; (vii) not receiving any unemployment insurance benefit and do not qualify to 
receive an unemployment insurance benefit; (viii) not receiving a stipend from the National 
Student Financial Aid Scheme and other financial aid; (ix) not receiving any other government 
COVID-19 support; and (x) not a resident in a government funded or subsidized institution,” 
Those who qualified for the SRD grant were entitled to such payment until the end of October 
2020 provided they continue to meet the qualifying criteria. 
Following failed attempts by the Scalabrini Centre to ensure that the Minister of Social 
Development includes asylum seekers and special permit holders from amongst those eligible 
for the social relief of distress grant, the applicant (Scalabrini Centre) brought an urgent 
application before the High Court in Pretoria challenging the lawfulness of the exclusion of 
asylum seekers and special permit holders from accessing the social relief of distress grant in 
Regulation Notice 517.93 The applicant argued that the exclusion was arbitrary, irrational, and 
unreasonable and that it violated the constitutional right of lawful asylum seekers and special 
permit holders to equality, dignity, and access to social security.94 The applicant urged the Court 
to declare the Regulation unlawful, invalid and unconstitutional to the extent that it excluded 
lawful asylum seekers and special permit holders whose permits or visas are valid or were valid 
on 15 March from accessing the grant.

4 2  Decision and Reasoning of the Court

Drawing from the jurisprudence of the Constitutional Court in the Khosa case, the Court 
adopted a purposive approach to interpretation.95 The Court indicated that the right of access 
to social security and social assistance in section 27(1)(c) of the Constitution is guaranteed to 
everyone in South Africa and that it was not in dispute that the SRD grant was aimed at giving 
effect to this right. The Court held that taking into account the purposive approach adopted 
to interpreting the right of everyone to access social assistance in the Khosa case, a person’s 
immigration status was irrelevant in determining who qualifies for the SRD grant.96 The Court 
reasoned that the purpose of the SRD grant was important in determining the outcome of the 
matter. The Court indicated that it was common cause that the Declaration of a National State 
of Disaster and the subsequent lockdown had brought untold suffering to significant sections 
of the South African population thereby prompting the Department of Social Development to 
intervene.97 The Court observed that, from this perspective, it was logical to accept that asylum 
seekers and special permit holders had not been spared from the negative consequences of 

92 GN R517 in GG 43300 of 9 May 2020.
93 The special permit holders were citizens from Zimbabwe, Lesotho and Angola. For details on the nature of 

their permits, see the Scalabrini case at paras 30−32.
94 Scalabrini, paras 6−7.
95 Scalabrini, paras 20−22.
96 Scalabrini, paras 20−25.
97 Scalabrini, paras 20−22.
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the pandemic and the lockdown. The Court further observed that this economic hardship was 
borne by the fact that asylum seekers and special permit holders were unable to move and work 
as a result of the lockdown thereby depriving them of their ability to secure the resources to 
buy food and other basic necessities for their families. Although the economic circumstances 
in their countries of origin were not favourable, they were “locked in” in South Africa due to 
the closure of borders. Based on the above reasoning, the Court held that it was irrational and 
unreasonable to use immigration status as a criterion for eligibility for the SRD grant.98 Drawing 
inspiration from the Khosa judgment, the Court held that excluding asylum seekers and special 
permit holders from the SRD grant violated the right to equality guaranteed in section 9(1) of 
the Constitution.99 The Court also found that the right to human dignity of qualifying asylum 
seekers and special permit holders with valid permits was violated when they were denied 
COVID-19 assistance despite the desperate circumstances in which they found themselves.100 
In light of these findings, the Court declared the regulations unconstitutional and invalid to the 
extent that it excluded special permit holders and asylum seekers whose permits or visas (as 
the case may be) are valid or were valid on 15 March 2020 from elig ibility for the COVID-19 
SRD grant.101

4 3  The Court’s Order

In terms of its remedial order, the Court amended the relevant provision by reading-in the 
following words in Clause 6(viii)(cc) of Regulation Notice R517 after the word “database”: 
“and holders of special permits under the Special Angolan Dispensation, the Lesotho Exemption 
Permit dispensation and the Zimbabwe Exemption Permit Dispensation, and asylum seekers 
whose section 22 permits/visas are valid or were valid on 15 March 2020.” The Minister of 
Social Development was directed to consult with other relevant departments within five days 
of the Court’s order to quantify the cost to be incurred by the government for providing the 
COVID-19 SRD grant to special permit holders and asylum seekers whose permits or visas are 
valid or were valid on 15 March 2020.102 The Court further ordered the Minister to publish the 
amended Clause 6(viii)(cc) of Regulation Notice R517 within five days of the quantification 
cost to include special permit holders and asylum seekers whose permits or visas are valid or 
were valid on 15 March 2020, for eligibility for the COVID-19 SRD grant.103 In addition, the 
Court directed that eligible asylum seekers and special permit holders whose applications for 
the COVID-19 SRD grant are approved will be entitled to the payment of the grants as if their 
grants had been approved on the date of the Court’s order.104

5  APPRAISAL OF COVID-19 SOCIAL RELIEF MEASURES AND CASE-LAW

5 1  Social Relief Measures

The social relief measures introduced by the government were lauded by many civil society 
organisations dedicated to advancing social justice in South Africa. Black Sash called them “a 

98 Scalabrini, para 25.
99 Scalabrini, paras 26−27.
100 Scalabrini, para 34.
101 Scalabrini, paras 40 and 42.2.
102 Scalabrini, para 42.4.
103 Scalabrini, para 42.5.
104 Scalabrini, para 42.6.
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step in the right direction”.105 Two specific features of the social relief measures were highly 
commended. 
First, as already indicated above, the SRD provides cash benefits to more than 6.5 million 
beneficiaries who had no alternative source of income. This grant partly addresses the needs 
of those between the ages of 18 to 59 living in poverty who were excluded from the country’s 
social assistance programme. Although the income transfer through the SRD grant on a large 
scale was precipitated by the COVID-19 disaster, a study commissioned by the government had 
recommended a Basic Income Grant (BIG) for all South Africans in 2002 in order to reach the 
poorest of the country’s population.106 The Taylor Committee understood the BIG as a policy 
option that should provide a minimum grant payment to all South Africans without using a 
means test, calculated on a per person basis and paid to the primary caregiver in a household.107 
The Taylor Committee suggested that the BIG should not overlap with different existing grants 
and should specifically aim to help people not receiving any social grant. It is estimated that 
the government has already paid out more than R16 billion to more than 6.5 million eligible 
beneficiaries of the SRD grant.108 As indicated above, the payment of the SRD grant is planned 
to come to an end at the end of March 2022. Despite this, there are justified calls for this grant 
to be maintained as the first step towards ensuring a universal BIG in South Africa. There are 
also calls for the amount payable to be increased. Although suggestions as to what would have 
been adequate differ, there is agreement that the amount paid to beneficiaries of the SRD grant 
should have been increased to at least meet the basic nutritional needs of recipients.109 Although 
the Taylor Committee had envisaged that apposite tax reform linked to the BIG could be used to 
achieve effective redistribution and curb poverty,110 the current economic climate and continuous 
decline in tax revenue make it almost impossible for the government to embark on this route. 
The government claimed it cannot afford to maintain the SRD grant on a long-term basis on 
the ground that it is fiscally unsustainable. For this grant not to be renewed, the government is 
obliged to provide stringent justification consistent with the principles of non-retrogression and 
progressive realisation that are core obligations imposed by the constitutional right of access to 
social assistance.111 However, the Minister of Finance recently indicated in his 2021 Mid-Term 
Budget Policy Statement that it is the responsibility of the Cabinet to decide on whether to 
extend the SRD grant when it comes to an end in March 2022. It will be unfortunate if the grant 
is not renewed at the end of March 2022 because of the high rate of unemployment coupled 
with the fact that the COVID-19 pandemic is far from over. There is the ever-present possibility 
of a fourth wave that may precipitate another lockdown before March 2022. 
A second significant feature of the social relief package was the top-up grants depicted in Table 
3 below. It has been suggested that these ensured that more than 18 million beneficiaries did not 
fall into starvation.112 These top-up grants, therefore, contributed significantly to cushioning the 

105 Black Sash “Covid-19 Social Relief Measures, a Step in the Right Direction” (22 April 2020) https://www.
blacksash.org.za/index.php/media-and-publications/media-statements/640-covid-19-social-relief-measures-
a-step-in-the-right-direction (accessed 9-02-2021).

106 Committee of Inquiry into a Comprehensive System of Social Security for South Africa Transforming the 
Present - Protecting the Future: Consolidated Report (2002, the Committee) 326−330. See also Senona 
Basic Income Support: A Case for South Africa (2020) 31−47.

107 Committee of Inquiry Transforming the Present 327.
108 Zulu “Social Relief Measures to Mitigate Coronavirus Covid-19 Pandemic”.
109 Black Sash “Covid-19 Social Relief Measures”; Institute for Economic Justice “COVID-19 Fact Sheet 

#5: The Case for Extending the COVID-19 Special Grants” (October 2020) https://iej.org.za/wp-content/
uploads/2020/10/IEJ-COVID-19-factsheet-5-%E2%80%93-SRD-FINAL.pdf (accessed 9-02-2021).

110 Committee of Inquiry Transforming the Present 327−28.
111 For details, see Fuo 2020 LDD280-281, 300.
112 Black Sash “Covid-19 Social Relief Measures”; UNDP Report (2020) 12.
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poor against the socio-economic impact of the hard lockdown and the pandemic.
Table 3

Types of grant Pre-pandemic 
monthly 
amounts 

COVID-19 
Top-up amounts 

Amounts paid during 

relief period

Child support grant R445-00 R300-00 in May and 
R500-00 from June

R745-00/R945-00 (May and 
June respectively)

Care dependency grant R1860-00 R250-00 R2110-00

Foster child grant R1040-00 R250-00 R1290-00
Disability grant R1860-00 R250-00 R2110-00
Older person’s grant R1860-00 R250-00 R2110-00
War veteran’s grant R1880-00 R250-00 R2130-00

Grant-in-aid R440-00 R250-00 R690-00

Social Relief of Distress R00-00 R350-00 R350-00

The cash injection provided to people living in poverty was further supported by food distribution 
programmes. The Department of Social Development estimates that, by December 2020, it had 
distributed over 1.4 million food parcels which benefited about 7.1 million people throughout 
the country.113 This was a remarkable achievement.
The government faced several challenges in the implementation of the social relief of distress 
measures. Limited human capacity, systems glitches in the processing of the SRD grant, and 
limited available cash in post offices led to long queues across the country which frustrated 
many beneficiaries.114 In addition, there were corruption scandals in the disbursement of the 
government’s economic relief scheme and distribution of food parcels. Generally, it is estimated 
that at least R2.2 billion out of the total R500 billion economic stimulus package was looted.115 
This is a significant loss which could have been used to improve the conditions of people in 
desperation. 
 As already indicated in part 3 above, a major gap in the implementation of the social relief 
measures was the exclusion of certain categories of vulnerable foreigners such as asylum seekers, 
special permit holders, and undocumented foreigners from the SRD grant.116 Vulnerable asylum 
seekers and refugees were also unfairly discriminated against in the distribution of food parcels 
prompting Human Rights Watch and other organisations to urge the government to put in place 
special measures to protect vulnerable people and ensure that they have access to basic goods 
such as food and water without any discrimination.117 Kondo argues that the Afrocentric value of 
Ubuntu provided sufficient moral justification for the government to provide the basic needs of 

113 Zulu “Social Relief Measures to Mitigate Coronavirus Covid-19 Pandemic”.
114 See Human et al “Long Queues at Post Offices as Activists Picket for Covid-19 Grant Extension” (27 

November 2021) GroundUp https://www.dailymaverick.co.za/article/2021-05-02-long-queues-at-post-
offices-as-activists-picket-for-covid-19-grant-extension/ (accessed 27-11-2021).

115 Kondo “Providing for the Unwanted in a Time of Crises” (2020) 10. 
116 Ibid 12.
117 Human Rights Watch “South Africa: End Bias in Covid-19 Food Aid” (20 May 2020) Human Rights 

Watch<https://www.hrw.org/news/2020/05/20/south-africa-end-bias-covid-19-food-aid> (accessed 8-02-
2021); Kondo “Providing for the Unwanted in a Time of Crises” (2020) 10 and 27.
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all foreigners who cried for help at the height of the stringent lockdown measures irrespective of 
their immigration status.118 Their exclusion was contrary to the spirit of humaneness, solidarity, 
and the good treatment of others embodied in the Ubuntu.119 Despite budgetary constraints, 
money lost through the looting of COVID-19 funds was sufficient to meet the basic needs of all 
desperate people during harsh lockdowns. 
Besides foreigners, two million poor South African children without birth certificates were also 
excluded from receiving social grants.120 Initially, caregivers who received the Child Support 
Grant were not eligible to receive the SRD grant. This was unfair and unjust since payments for 
Child Support Grants are not meant to cater to the basic needs of caregivers. This exclusion was 
however subsequently rectified and as of 6 August 2020, caregivers were eligible to apply for the 
SRD grant. Furthermore, there were serious backlogs in the processing of temporary disability 
grants.121 This affected the ability of some applicants to access grant payments timeously. 
Despite the laudable nature of the social relief package, as already indicated in the preceding 
paragraphs, concerns were also raised about the adequacy of the support provided. Some argue 
that the amounts paid were low and could not adequately meet the basic needs of beneficiaries. 
For example, some caregivers argued that their allowances were insufficient because the food 
needs of children increased as a result of stay-at-home measures, coupled with significant 
increases in food prices.122 As already indicated in the preceding paragraphs, upon expiry in 
March 2022, if the SRD grant is not retained, this will unfortunately push millions of South 
Africans into destitution and hunger given the precarious economic situation of millions of 
unemployed people in the country.123

5 2  Case-law: Scalabrini Jurisprudence

The ruling of the High Court in the Scalabrini matter is significant because it further builds on 
the Constitutional Court’s jurisprudence in the Khosa case by extending payment of a social 
grant (SRD grant) to lawful asylum seekers and foreigners with special permits (temporal 
resident permits) in the country. In the Khosa matter, although the Court recognised that the 
right to social assistance is guaranteed to everyone living in South Africa, it extended the right 
to receive social grants to foreigners permanently resident in the country but refused to do the 
same for foreigners with temporal residence permits.124 The Court reasoned that foreigners 
with a temporal residence permit had a tenuous link to the country and that government could 
justifiably exclude them from social grants. The reasoning of the Constitutional Court in the 
Khosa case can be criticised as being inconsistent with a fundamental principle of reasonableness 
laid down in its earlier Grootboom jurisprudence where the Court indicated that the standard 
of reasonableness will not be met where government ignores the needs of those in desperate 

118 Kondo “Providing for the Unwanted in a Time of Crises” (2020) 13.
119 Ibid 12.
120 UNDP Report (2020) 11.
121 Human “Last Minute Drive to Clear Disability Grant Backlog” (27 November 2021), https://www.groundup.

org.za/article/western-cape-clears-most-its-temporary-disability-grant-application-backlog-eleventh-hour/ 
(accessed 27-11-2021).

122 Zembe-Mkabile, Ramokolo and Doherty “Covid-19 and Social Grants: Relief Measures Welcome, but 
not Enough” (26 May 2020) https://www.samrc.ac.za/news/covid-19-and-social-grants-relief-measures-
welcome-not-enough (accessed 8-02-2021).

123 Black Sash “Ending the Caregiver Grant Leaves Millions Vulnerable” (date unknown) Black Sash <https://
www.blacksash.org.za/index.php/media-and-publications/media-statements/690-ending-the-caregiver-
grant-leaves-millions-vulnerable> (accessed 9-02-2021); Institute for Economic Justice “COVID-19 Fact 
Sheet #5”.
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situations.125 This principle suggests that even foreigners who have temporal resident permits in 
South Africa who are exposed to desperate situations should receive assistance from the State 
and that the nature of their benefits can be limited by available resources.126 This reasoning is 
consistent with the approach adopted by the Court in the Scalabrini case. In Scalabrini, the Court 
held that it was irrational and unreasonable to use immigration status as a criterion for eligibility 
for the SRD. According to the Court, assistance should have been provided to all those who 
suffered from the lockdown measures and who genuinely needed assistance. This reasoning is 
also similar to the position adopted by the Eastern Cape High Court in 2019 when it ruled that 
all children, irrespective of documentation or immigration status have the right to free basic 
education based, inter alia, on the right of children and the principle of the best interest of the 
child guaranteed in section 28 of the Constitution.127 These cases show a concerted effort in the 
jurisprudence of South African courts to respond to the needs of vulnerable foreigners in South 
Africa. It is argued that the reasoning of the Court in the Scalabrini matter was consistent with 
established Constitutional Court jurisprudence (in Grootboom and Mazibuko) and in line with 
the caring constitutional values of social justice, human dignity, and equality. If one considers 
Kondo’s argument in 2.2 above on how Ubuntu should inform the government’s responses to 
the COVID-19 pandemic and the treatment of foreigners during such a pandemic, it can be 
argued that the position adopted by Justice Baqwa in the Scalabrini case is more aligned with 
the standard of mutual care and humanness embodied in Ubuntu. However, the Court did not 
expressly rely on the persuasive moral force of Ubuntu as a constitutional value in arriving at 
its decision. The Court relied on the textual setting of the right to social assistance, the right to 
equality, and human dignity. 
The humane position and show of solidarity emanating from Justice Baqwa’s reasoning suits 
the contextual approach outlined by Justice Sachs for the treatment of asylum seekers, refugees, 
and other foreigners in South Africa, especially during a crisis like the COVID-19 pandemic.128  
In the Union of Refugee Women case, Justice Sachs observed that:

It is not all that long ago that, during the late period of minority racist rule, tens of thousands 
of South Africans fled across our borders into neighbouring states. Few had documents or 
anything more than a change of clothing, if even that.  They were well received and sheltered, 
and treated with humanity by many African states, who frequently paid a heavy price in 
lives and blood for fulfilling their international responsibilities.  Thousands more South 
Africans were given shelter and enabled to lead productive lives in countries right across the 
globe. Many have returned and now occupy important positions in our country.  These moral 
debts are paid off not through direct reciprocity, but by means of voluntary acceptance of 
international treaty obligations.129

The above extract emphasises the moral and legal obligations which South Africa owes to 
especially vulnerable foreigners in the country. Where rationed resources permit, they should 
all be provided basic assistance during a disaster. If vulnerable foreigners such as asylum 
seekers and special permit holders are treated as seemingly undeserving of constitutional 
protection, this undermines their dignity, and the spirit of Ubuntu and boosts xenophobia. The 
reasoning of Justice Baqwa was free of any xenophobic bias and a welcome relief to many 
vulnerable foreigners at a very challenging time. Having found that the exclusion of lawful 
asylum seekers and foreigners whose special permits were valid on 15 March 2020, when the 

125 Grootboom, paras 35−36; Mazibuko and Others v City of Johannesburg and Others 2010 (3) BCLR 239 
(CC), paras 76, 95 and 143.

126 See Botha 2013 SALJ  859; Jansen van Rensburg 2005 SAPL 102−127; Fuo 2020 LDD 306–307.
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national lockdown was declared, from accessing the SRD grant was unconstitutional, 130 the 
Court used the reading-in technique to ensure immediate protection of a vulnerable segment of 
South Africa’s society. The Minister of Social Development made amendments to her directives 
in order to extend the SRD grant to these categories of foreigners.131 The willingness of the 
government to comply with the order of the Court in the Scalabrini matter has also brought 
about changes to the Social Assistance Act. In December 2020, an amendment to section 
13 of the Social Assistance Act was introduced.132 In terms of this amendment, any person 
may qualify for social relief of distress if his/her household has been affected by a disaster. 
The amendment provides that in the event of a disaster, and depending on the magnitude of 
the disaster and the availability of resources, the South African Social Security Agency will 
determine the needs of affected communities and disburse social relief of distress as prescribed. 
A reading of the amended provision shows that social relief of distress can be extended to anyone 
depending on needs and resources available without any distinction as to nationality. This is 
very progressive and in line with the reasoning of the Court in Scalabrini and the Constitutional 
Court’s reasonableness jurisprudence in Grootboom which mandates the government to provide 
assistance to all vulnerable people that are in desperate need – subject to available resources. 
This is also consistent with the nature of a disaster: a spontaneous calamity. Assistance in a state 
of disaster should always look beyond nationality. It should be informed by the nature of the 
disaster and the resources available to the State. It is often a matter of life and death.

6  CONCLUSION

Following the declaration of COVID-19 as a global pandemic in March 2020, the WHO urged 
countries to implement comprehensive strategies that strike a fine balance between the need to 
protect health (reduce levels of infections and deaths), minimise socio-economic disruptions, 
and respect human rights. This meant that many governments had to grapple with how to strike 
a balance between saving lives and livelihoods. The choice of many countries was to impose 
different degrees of lockdowns which severely disrupted economic activities and livelihoods 
while introducing fiscal measures to cushion the resultant hardship on especially vulnerable 
individuals and families. This article appraised the social relief measures that were adopted by 
the government of South Africa to alleviate hardship on the poor during the ongoing COVID-19 
pandemic and the resultant litigation in the Scalabrini case. 
The discussion shows that the social relief measures adopted and implemented by the government 
comprised mainly top-up payments on existing social grants, the introduction of an SRD grant 
to cater to the basic needs of people between the ages of 18 to 59 who have no alternative 
income, and the distribution of food parcels. Despite concerns about the adequacy and long-
term sustainability, the COVID-19 social relief measures put in place by the government of 
South Africa are progressive and reflect the country’s commitment to advancing social justice. 
The social relief measures have been significant in taking care of the basic needs of more than 
18 million vulnerable people in South Africa, ensuring that they did not fall into starvation. 
However, it is regrettable that although the pandemic continues to ravage the country, the 
top-up grants have come to an end and the SRD grant may also end in March 2022. This is very 
concerning for especially those between 18 and 59 who are unemployed and have no alternative 
source of income. They may revert to limbo if the SRD grant is not renewed at the end of March 
2022 without any certainty on how their basic nutritional needs will be met, for example. With 
the bleak economic situation, it is clear that a majority of those falling in this category will not 
find employment any time soon. Calls for this grant to be made permanent can help in providing 
130 GN 727 in GG 43494 of 2 July 2020.
131 Ibid.
132 See Social Assistance Act 13 of 2004 as amended by Social Assistance Amendment Act 16 of 2020.
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some relief for this category of people. 
Despite the implementation of the social relief package, about 2 million undocumented citizens 
and foreign nationals bore the brunt of socio-economic hardship during the height of the stringent 
lockdown measures as they could not access any form of assistance from the government. In 
addition, during the initial phase of the implementation of the social relief measures, vulnerable 
foreign nationals with valid special permits (temporal residence permits) and asylum seekers 
could not access the SRD grant and food parcels. This prompted litigation in the Scalabrini case 
that eventually altered the course of the government’s policy. In Scalabrini, the Court reasoned 
that a purposive approach to interpreting the right of everyone to access social assistance 
makes it clear that a person’s immigration status was irrelevant in determining who qualifies 
for the SRD grant. The Court indicated that the hard lockdown had brought untold suffering to 
significant sections of South Africa’s population and asylum seekers and special permit holders 
had not been spared from the negative consequences of the pandemic and the lockdown. The 
Court held that the exclusion of vulnerable foreigners with special permits that were valid on 
15 March 2020 and lawful asylum seekers from accessing the SRD grant was unconstitutional 
and violated their rights to social assistance, human dignity and equality. The Court held that 
it was irrational and unreasonable to use immigration status as a criterion for eligibility for the 
SRD grant and ordered the Minister of Social Development to implement corrective measures 
that ensured the affected categories of foreigners received the SRD grant if they met the other 
eligibility requirements. 
Although the Scalabrini judgment was progressive and in line with the established jurisprudence 
of the Constitutional Court and the values in the Constitution, it did not offer any type of 
immediate assistance to undocumented migrants in South Africa. This notwithstanding, the 
reasoning of the Court in the Scalabrini case led to the amendment of section 13 of the Social 
Assistance Act. When the amendment comes into effect on a date fixed by the President by 
proclamation in the Gazette, SASSA will be able to assist anyone afflicted by a disaster such 
as the COVID-19 pandemic without any exclusion on the basis of nationality or immigration 
status. The starting point in terms of this amendment will be on the nature of the disaster, 
the effect on a community, and the resources available to the State. This is more in line with 
the principle of care that underlies the constitutional ethos of Ubuntu and the commitment to 
social justice. The amendment is also in line with the reasonableness jurisprudence laid down 
in Grootboom and affirmed in other cases: government cannot ignore the needs of the most 
vulnerable. Failure to do so can be susceptible to constitutional challenge based on the rights 
and values in the Constitution. Although the President has not yet fixed a date for section 13 
of the Social Assistance Act to come into effect, the decisions and reasoning of the courts in 
the key cases discussed above make it clear that during a disaster, social assistance to victims 
cannot be limited to citizens. All affected people in desperate need should be assisted.


